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1.  I n  l i g h t  of agency ' s  broad d i s c r e t i o n  t o  d e c i d e  t o  
c o n t r a c t  o r  n o t  c o n t r a c t  t h rough  t h e  s e c t i o n  8 ( a )  program, 
there  is no l e g a l  basis t o  o b j e c t  t o  agency  e v a l u a t i o n  of a 
s e c t i o n  8 ( a )  o f f e r o r ' s  technical p r o p o s a l  as u n a c c e p t a b l e  i n  
t h e  absence of a showing of f r a u d  o r  bad f a i t h  o r  t h a t  laws 
o r  r e g u l a t i o n s  were v i o l a t e d .  

2. T h e  u s e  of  a technica l  rev iew panel i n  c o n j u n c t i o n  with 
a procurement  under s e c t i o n  8 ( a )  of t h e  Small B u s i n e s s -  
A c t  is n o t  i n c o n s i s t e n t  w i th  t h e  rules  g o v e r n i n g  such  
p rocuremen t s .  

DECISION 

L e e  A s s o c i a t e s  p r o t e s t s  t h e  r e j e c t i o n  o f  i t s  p r o p o s a l  under 
request f o r  p r o p o s a l s  (RFP) No. 271-88-8241, i s s u e d  by t h e  
N a t i o n a l  I n s t i t u t e  on Drug Abuse ( N I D A ) ,  Department of 
Health and Human S e r v i c e s  (HHS), i n  c o n t e m p l a t i o n  of a 
c o n t r a c t  award under  s e c t i o n  8 ( a )  of  t h e  Smal l  Bus iness  A c t ,  
15 U.S.C. § 6 3 7 ( a )  (1982 and Supp. I V  19861, f o r  t h e  
development  and t e s t i n g  of  a model r e l a p s e  p r e v e n t i o n  
program. The p r o t e s t e r  d i s p u t e s  t h e  f i n d i n g s  of  t h e  
t e c h n i c a l  r ev iew of  i t s  p r o p o s a l ,  and a r g u e s  t h a t  t h e  u s e  of 
a separate N I D A  technica l  p a n e l  t o  e v a l u a t e  i t s  p r o p o s a l  was 
i n c o n s i s t e n t  w i t h  r e g u l a t i o n s  gove rn ing  t h e  s e l e c t i o n  of 
8 ( a )  f i r m s .  

We deny t h e  p r o t e s t .  

S e c t i o n  8 ( a )  o f  t h e  Small  Bus iness  A c t  a u t h o r i z e s  t h e  
Small B u s i n e s s  A d m i n i s t r a t i o n  (SBA) t o  en te r  i n t o  
c o n t r a c t s  w i t h  o t h e r  f e d e r a l  a g e n c i e s  and t o  s u b c o n t r a c t  f o r  
t h e  pe r fo rmance  of t h e s e  contracts w i t h  s o c i a l l y  and  
e c o n o m i c a l l y  d i s a d v a n t a g e d  small b u s i n e s s  c o n c e r n s .  
t h e  S B A ,  b e f o r e  a c c e p t i n g  a s e c t i o n  8 ( a )  cont rac t ,  awaits 

O f t e n ,  



the  r e su l t s  of t h e  procuring agency's evaluation of one or 
more 8 (a ) - e l ig ib l e  f i r m s .  Here, following its review of the 
capabi l i ty  statements of potent ia l  8 ( a )  contractors and 
preliminary general discussions w i t h  L e e ,  N I D A  received 
approval from the SBA t o  i n i t i a t e  contract negotiations w i t h  
Lee. The RFP, requesting technical and cost proposals, was 
then issued t o  the protester.  The RFP provided that  Lee's 
technical proposal would be evaluated pursuant t o  four 
c r i t e r i a :  understanding the project ( 1  5 po in t s ) ,  technical 
approach ( 3 0  po in t s ) ,  management plan ( 3 0  points) and 
personnel ( 2 5  po in t s ) .  The RFP s ta ted  that N I D A  reserved 
the r i g h t  to  r e j e c t  the proposal and cautioned tha t  the 
issuance of the RFP d i d  not commit t h e  government to  pay 
costs  for the preparation and submission of a proposal. 

On A u g u s t  4 ,  the technical review panel issued its f i n d i n g s  
and made recommendations t o  the contracting of f icer .  Lee's 
proposal received the following average scores: 

Understanding the Project 9 . 3 3  
Te chn i ca l  Approach 10.83 
Manaq ement Plan 1 6 . 8 3  
Personnel 1 2 . 5 0  
Total 4 9 . 4 9  

The panel noted s igni f icant  weaknesses under each of the 
four c r i t e r i a .  For example, it found tha t  the protester  
had s igni f icant ly  deviated from the RFP i n  proposing t h e  
d i r ec t  t ra ining of only 200  drug abuse counselors while t he  
s o l i c i t a t i o n  called for t ra ining 2000  counselors as well as 
200  A I D S  t ra iners .  The reviewers a lso c r i t i c i zed  Lee's 
proposal for fa i l ing  t o  discuss the manner i n  which training 
was t o  be developed, implemented and evaluated. I n  
addition, the p ro te s t e r ' s  proposed management plan was found 
t o  be def ic ien t  i n  several  key areas--the plan for the 
second year of performance was not thoroughly described and 
there was no plan for organizational backup. Further, Lee's 
proposal was faulted for a f a i lu re  t o  provide a l e t t e r  of 
commitment from its proposed principal subcontractor and 
f o r  a f a i l u r e  t o  describe i ts  relat ionship t o  that  
subcontractor. 

A s  a r e su l t ,  the review panel found Lee's proposal t o  be 
technically unacceptable by unanimous vote and informed the  
contracting o f f i ce r  t ha t  the magnitude and severi ty  of the 
proposal's weaknesses were s u c h  t ha t  they could not be 
corrected through negotiations and tha t  a complete rewrite 
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o f  t h e  p r o p o s a l  would be necessary t o  c o r r e c t  t h e  d e f i c i e n -  
cies. The c o n t r a c t i n g  o f f i c e r  t h e n  a d v i s e d  Lee t h a t  i ts 
p r o p o s a l  would n o t  be  c o n s i d e r e d  f u r t h e r .  - 1 /  

I n  its i n i t i a l  p r o t e s t ,  Lee made t h r e e  p r i n c i p a l  a l l e g a -  
t i o n s :  ( 1 )  t h a t  s e v e r a l  of t h e  d e t e r m i n a t i o n s  made by t h e  
r e v i e w e r s  r e g a r d i n g  i ts  p r o p o s a l  were s i m p l y  i n c o r r e c t ;  ( 2 )  
t h a t  t h e  p r o c e s s  of  u s ing  a n  independen t  N I D A  t e c h n i c a l  
r ev iew p a n e l  was i n c o n s i s t e n t  w i t h  8 ( a )  c o n t r a c t i n g  
p r o c e d u r e s ;  and ( 3 )  t h a t  N I D A  i m p r o p e r l y  induced L e e  i n t o  
us ing  a p a r t i c u l a r  c o n s u l t a n t  and t h e n  reneged  when t h e  
r e v i e w e r s  found Lee's proposed u s e  of t h e  i n d i v i d u a l  t o  be 
want ing .  

I t  is  clear from t h e  Smal l  B u s i n e s s  A c t  t h a t  whether  any 
p a r t i c u l a r  c o n t r a c t  shou ld  be awarded under s e c t i o n  8 ( a )  i s  
s o l e l y  w i t h i n  t h e  d i s c r e t i o n  of t h e  procurement  o f f i c e r s  of 
t h e  government and t h a t  no f i rm  h a s  a r i g h t  t o  have  t h e  
government  s a t i s f y  a s p e c i f i c  procurement  need t h r o u g h  t h e  
8 ( a )  program o r  award a c o n t r a c t  t h r o u g h  t h e  program t o  t h a t  
f i r m .  Consequen t ly ,  a b s e n t  some showing of f r a u d  o r  bad 
f a i t h  o r  a f a i l u r e  t o  comply w i t h  l a w  o r  r e g u l a t i o n ,  we have  
a lways  viewed agency d e c i s i o n s  conce rn ing  8 ( a )  procuremen t s  
as l e g a l l y  u n o b j e c t i o n a b l e .  
4 C.F.R. S 2 1 . 3 ( m ) ( 4 )  ( 1 9 8 8 ) ;  E l e c t r o n i c  Systems ASSOCS., - I n c . ,  B-228685, Aug. 17,  1987, 87-2 CPD 11 170;  Sam Gonzales ,  
1nc . - -Recons idera t ion ,  B-225542.2, Mar. 18, 1987, 87-1 CPD 
l[ 306. Moreover, a l t h o u g h  w e  t r a d i t i o n a l l y  rev iew pro- 
t es te rs '  a s s e r t i o n s  t h a t  t h e i r  p r o p o s a l s  have n o t  been 
e v a l u a t e d  p r o p e r l y ,  we a p p l y  o n l y  t h e  f r a u d  o r  bad f a i t h  
s t a n d a r d  when t h e  e v a l u a t i o n  is conduc ted  under t h e  s e c t i o n  
8 ( a )  program i n  l i g h t  of t h e  a g e n c y ' s  broad d i s c r e t i o n  t o  
d e t e r m i n e  i f  it w i l l  c o n t r a c t  t h r o u g h  t h e  program o r  wi th  a 
p a r t i c u l a r  8 ( a )  vendor  and because  t h e  p rocedure  l e a d i n g  t o  
a n  8 ( a )  award is  n o t  encompassed by t h e  c o m p e t i t i v e  
procurement  s t a t u t e s .  
( s e t  f o r t h  i n  n o t e  f o l l o w i n g  41  U.S.C. S 253 (Supp. I V  
1986)  1; Arawak C o n s u l t i n g  Corp. I 59 Comp. Gen. 522 ( 1  9801, 

Bid P r o t e s t  R e g u l a t i o n s ,  

7 See  Pub. L. No. 98-369, § 2 7 1 1 ( c )  

80-1 CPD 7 4 0 4 .  

L e e  d o e s  n o t  allege, nor  d o e s  t h e  r e c o r d  s u p p o r t ,  t h a t  i ts  
s p e c i f i c  d i s a g r e e m e n t s  w i th  t h e  f i n d i n g s  of t h e  t e c h n i c a l  
r ev iew p a n e l  i n v o l v e  f r a u d  o r  bad f a i t h .  Tha t  be ing  so, we 

1 /  The agency r e p o r t s  t h a t  t h e  procurement  h a s  been 
c a n c e l e d  and t h a t  it h a s  no p l a n s  t o  f i l l  t h e  r equ i r emen t s  
u n t i l  a t  least  October  1989. 
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have no b a s i s  t o  o b j e c t  t o  t h e  agency ' s  eva lua t ion .  
Jones Steel  E r e c t i o n s ,  Inc . ,  B-196800, Dec. 4 ,  1979,  79-2 
CPD 7 389. 

Regarding its a s s e r t i o n  t h a t  t h e  r o l e  of t h e  t e c h n i c a l  
r e v i e w  pane l  was i n c o n s i s t e n t  with t h e  rules  governing 8 ( a )  
procurements,  Lee s t a t e s  t h a t  t h e  pane l  was never i n s t r u c t e d  
t o  avoid,  and d i d  i n  f a c t  make, de t e rmina t ions  regard ing  i t s  
r e s p o n s i b i l i t y - - m a t t e r s  a l l e g e d  t o  be wi th in  t h e  e x c l u s i v e  
province of t h e  SBA. L e e  a l s o  s ta tes  t h a t  it had been 
promised t h a t  f u r t h e r  d i s c u s s i o n s  would be conducted t o  
r e so lve  d e f i c i e n c i e s  found by t h e  t e c h n i c a l  reviewers .  

The p r o t e s t e r  has not  c i t e d  a s p e c i f i c  s t a t u t e  o r  r e g u l a t i o n  
i n  suppor t  of i t s  argument t h a t  t h e  e v a l u a t i o n  of i t s  
p roposa l  w a s  conducted i n  a manner  i n c o n s i s t e n t  with t h e  
8 ( a )  program. W e  are unaware of any p r o h i b i t i o n  on t h e  s o r t  
of technical e v a l u a t i o n  conducted of L e e ' s  p roposa l  i n  
e i t h e r  SBA o r  HHS r e g u l a t i o n s  concerning 8 ( a )  procurements. 
See 1 3  C.F.R. Part 125 (1988) ;  48 C.F.R. Subpart  319.8 
(1987). Fu r the r ,  t h e  g e n e r a l  s t a t u t o r y  requirement f o r  
d i s c u s s i o n s  is not  a p p l i c a b l e  t o  8 ( a )  procurements and t h e r e  
i s  no requrement i n  t h e  r e g u l a t i o n s  governing 8 ( a )  procure- 
ments  t h a t  d i s c u s s i o n s  be he ld  regard ing  a n  o f f e r o r  s 
t e c h n i c a l  proposa l .  Arawak Consul t ing Corp., 59 Comp. Gen. 
522, supra.  

- See 

W e  d i s a g r e e  with Lee's p o s i t i o n  t h a t  HHS impermissibly 
i n t e r f e r e d  wi th  S B A ' a  e x c l u s i v e  a u t h o r i t y  t o  determine t h e  
" r e s p o n s i b i l i t y "  of 8 ( a )  firms. While SBA does  have a r o l e  
i n  determining t h e  c a p a b i l i t y  of 8 ( a )  f i r m s ,  i n  l i g h t  of t h e  
broad d i s c r e t i o n  agenc ie s  have under s e c t i o n  8 ( a ) ,  w e  have 
he ld  t h a t  a c o n t r a c t i n g  agency may withdraw a p r o j e c t  from 
t h e  8 ( a )  program when it q u e s t i o n s  t h e  a b i l i t y  of a proposed 
f i r m  t o  perform, even i f  SBA de te rmines  t h a t  f i r m  t o  be 
capable .  Sam Gonzales,  1nc.--Reconsideration, B-225542.2, 
$upra. In  any even t ,  t h e  pane l  he re  reviewed Lee's proposa l  
i n  accordance wi th  t h e  s t a t e d  e v a l u a t i o n  c r i t e r i a  and t h e  
d e f i c i e n c i e s  it found under t h o s e  c r i te r ia  are p rope r ly  
cons idered  matters of t e c h n i c a l  acceptabili ty,  and not  
r e s p o n s i b i l i t y .  
Mar. 17,  1987, 87-TCPD 292 .  

See Pacif ic  Compute; Corp. ,-B-224518.2, 

F i n a l l y ,  concerning Lee's a l l e g a t i o n  t h a t  it w a s  induced 
i n t o  us ing  a p a r t i c u l a r  c o n s u l t a n t  who a l l e g e d l y  could n o t  
q u a l i f y  f o r  t h e  8 ( a )  work h imse l f ,  HHS, i n  i t s  r e p o r t  on t h e  
p r o t e s t ,  denied  any impropr ie ty ,  and t h e  p r o t e s t e r  d i d  not  
con t inue  any of i t s  arguments wi th  r e s p e c t  t o  t h i s  issue i n  
i t s  comments on t h a t  r e p o r t .  Accordingly,  t h e  i s s u e  is 
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deemed abandoned and will n o t  be cons idered .  Telemechanics,  
2’ Inc  B-229748, Mar. 24, 1988, 88-1 CPD 11 304. 

The protest is denied.  

Jamgs F .  Hinchman 
General Counsel  
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